


































IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH, NORTHERN DIVISION

LELAND HOLD,

Plaintiff,

vs.

AUTOLIV ASP, INC., an Indiana corporation, 

Defendant.

ORDER GRANTING MOTION TO

DISMISS WITH PREJUDICE

Case No.:  1:05-CV-00017

Judge:  Paul G. Cassell

Based upon the Joint Stipulation submitted by the parties, the Court ORDERS that the

above-referenced matter is dismissed with prejudice, each side to bear its own costs and

attorneys’ fees.  The clerk’s office is directed to close the case. 

DATED this 7th day of September, 2006.

BY THE COURT:

The Honorable Paul G. Cassell

United States District Court Judge



APPROVED AS TO FORM:

STEVENSON & SMITH, P.C.

/s/ Benjamin C. Rasmussen

Brad C. Smith

Benjamin C. Rasmussen

(Signed copy of document bearing signature of

Benjamin C. Rasmussen is being maintained in the

office of Ray Quinney & Nebeker P.C.)
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IN THE UNITED STATES DISTRICT COURT, 

IN AND FOR THE DISTRICT OF UTAH, NORTHERN DIVISION

TRUGREEN COMPANIES, L.L.C., a

Delaware limited liability company, at al.,

  Plaintiffs,

vs.

MOWER BROTHERS, INC., a Utah

corporation, et al.

Defendants.

ORDER RE: JOINT MOTION AND

STIPULATION FOR ENTRY OF ORDER

EXTENDING TIME FOR 

RULE 26 DISCLOSURES AND

EXCHANGE OF DISCOVERY 

Case No. 1:06CV00024 PGC

This matter came before the court pursuant to the joint motion and stipulation of

Plaintiffs and Defendants for an order extending the August 31, 2006, deadline for Rule 26

disclosures and the exchange of additional discovery to September 8, 2006.  Based on the joint

motion and stipulation, and good cause appearing, the court extends the deadline for the parties

to submit Rule 26 disclosures and exchange additional discovery to September 8, 2006.

DATED this 7th day of September, 2006.

BY THE COURT:

__________________________

Honorable Paul G. Cassell

United States District Judge
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

OHIO NATIONAL LIFE ASSURANCE
CORPORATION, an Ohio Corp.,

Plaintiff, ORDER DENYING PLAINTIFF’S
MOTION IN LIMINE TO EXCLUDE
THE TESTIMONY OF ROBERT
WILCOX AS MOOT

vs.

DAVID J. MORRIS, M.D., Case No. 2:03-CV-496 TS

Defendant.

Plaintiff Ohio National seeks to exclude the testimony of Defendant’s expert, Robert

Wilcox. According to Defendant, the testimony is relevant to the issues raised in his

counterclaim for breach of the implied covenant of good faith and fair dealing.  By separate

Order, the Court has granted summary judgment in favor of Ohio National on that

coounterclaim, thereby rendering the present Motion moot.  It is therefore

ORDERED that Plaintiff’s Motion in Limine to Exclude the Testimony of Robert

Wilcox (Docket No. 124) is DENIED AS MOOT. 

DATED  September 6, 2006.

BY THE COURT:

___________________________________
TED STEWART
United States District Judge
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

OHIO NATIONAL LIFE ASSURANCE
CORPORATION, an Ohio Corp.,

Plaintiff, ORDER GRANTING
DEFENDANT’S SECOND MOTION
FOR PARTIAL SUMMARY
JUDGMENT

vs.

DAVID J. MORRIS, M.D. , Case No. 2:03-CV-496 TS

Defendant.

I.  INTRODUCTION

Plaintiff Ohio National moves for partial summary judgment on the counterclaims

of Defendant Morris (Dr. Morris) for breach of contract and for breach of the implied

covenant of good faith and fair dealing.   Ohio National does not seek summary judgment

on Morris’ counterclaim for declaratory relief that he is disabled within the meaning of Ohio

National’s three disability insurance policies nor on its own six causes of action. 

The Court finds that Morris has failed to meet his burden of showing a material issue

of fact on his claim of breach of contract, and that, as a matter of law, Ohio National has



See Fed. R. Civ. P. 56(c).1

See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986); Clifton v. Craig,2

924 F.2d 182, 183 (10th Cir. 1991).  

See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 5873

(1986);  Wright v. Southwestern Bell Tel. Co., 925 F.2d 1288, 1292 (10th Cir. 1991).

Clinger v. New Mexico Highlands Univ. Bd. of Regents, 215 F.3d 1162, 11654

(10  Cir. 2000) (quoting Thomas v. IBM, 48 F.3d 478, 484 (10th Cir.1995))th

2

shown a fairly debatable defense to the breach of the implied covenant of good faith and

fair dealing.  Therefore, summary judgment will be granted on these counterclaims. 

II.  SUMMARY JUDGMENT STANDARD

Summary judgment is proper if the moving party can demonstrate that there is no

genuine issue of material fact and it is entitled to judgment as a matter of law.   In1

considering whether genuine issues of material fact exist, the Court determines whether

a reasonable jury could return a verdict for the nonmoving party in the face of all the

evidence presented.    The Court is required to construe all facts and reasonable2

inferences in the light most favorable to the nonmoving party.  3

As the moving parties, defendants shoulder the "initial burden to show that
there is an absence of evidence to support the nonmoving party's case."
(internal quotation marks and citation omitted). If defendants meet this
burden, it falls to plaintiff to "identify specific facts that show the existence of
a genuine issue of material fact."  "The party opposing the motion must
present sufficient evidence in specific, factual form for a jury to return a
verdict in that party's favor."4



E.g. Ex. A, at 6 (“You . . . have a Total Disability if: (a) you are not able to5

perform all of the substantial and material duties of your own job due to Injury or
Sickness”).

Also working five to seven hours per day on weekends. 6

3

III. UNDISPUTED FACTS

Early in 2001, Dr. Morris, an anesthesiologist then working in a Utah hospital,

applied for and received disability benefits under three individual disability income

insurance policies issued by Ohio National.  

The policies define total, partial, and residual disability by reference to the insured’s

inability to do some or all of the “substantial and material tasks” of the insured’s “own job”

or “regular occupation.”5

The basis of Dr. Morris’ claim of disability was that he was suffering from disabling

major depression.  At the time he applied for disability, he was listed as the hospital’s

Director of Pain Management. 

From July 1, 2001 to June 30, 2002, after he was being paid under the disability

policies, Dr. Morris completed a one-year post doctoral clinical fellowship in pain

management at a hospital in California (fellowship).  During his fellowship, he worked

seven days a week, often working 12-hour days  on weekdays.  He examined, diagnosed6

and treated patients.  He received ratings from high satisfactory to superior.  However, Dr.

Morris contends that during this time he was not well and had difficulty completing his

duties in a timely manner.   In September 2002, Dr. Morris returned to Utah and worked

in pain management on a limited basis.



Pl.’s Ex. 12 (emphasis added). 7

4

During his fellowship, Dr. Morris’ psychiatrist wrote a letter to his medical malpractice

policy insurer in support of Dr. Morris’ request to reinstate his malpractice insurance.  The

psychiatrist opined that Dr. Morris continued to be disabled and should not return to his

previous anesthesia practice.  That letter, dated September 7, 2001, also stated: 

However, Dr. Morris has recovered sufficiently to begin work as a post-

doctoral fellow in pain management in the anesthesiology department of

Stanford University.  He functions in a restricted, supervised training

program, which he will compete in June 2002.  This involves full time medical

practice.  It is my opinion that he is fully capable of this type of practice at this

time, and I anticipate that by the end of this fellowship training he will be able

to practice both anesthesiology and pain management.

Therefore the answer to your question is yes, Dr. Morris is able to and in fact

has resumed his medical practice, but in a different setting and without the

stresses and problems of the operating room environment.   His involvement

in pain management should still be considered the practice of

anesthesiology.  7

As a result of the fellowship, in January 2002, Ohio National began to investigate

whether Dr. Morris was disabled within the meaning of the policies by sending an

investigator to interview him.  Dr. Morris took offense at what he characterizes as the

inappropriately intimate nature of the subject of the interviewer’s questions, but says that

he now cannot remember any of those questions, other than the investigator asked about

his physical relationship with his wife.

 Thereafter, Ohio National sought information from Dr. Morris, including codes of the

procedures that he had performed prior to his disability.  Dr. Morris resisted the request but

eventually provided the information with a demand for reimbursement for the cost of



Pl.’s Ex. GG.8

Pl.’s Ex. AA.9

5

providing the information.  Ohio National refused.  On September 29, 2002, Ohio National

obtained a report from its Independent Medical Examiner (IME) that opined that Dr. Morris

was disabled and unable to practice “hospital-based anesthesia,” was able to practice part-

time pain medicine and should be able to work towards full-time” within six months.

However, the expert declined to opine on whether pain management is a “new job for Dr.

Morris or part of his former job . . .”8

Ohio National also sought release of various records over the next several years,

requests that Dr. Morris generally resisted.  

In October 2002, Ohio National informed Dr. Morris that its information indicated that

prior to his disability he “performed pain management as part of his anesthesiology practice

and it would therefore evaluate his claim under in accordance with the partial residual

provisions of the policies and requested information, including an Insured’s Statement of

Earnings.”   At the time, it had the letter from Dr. Morris’ psychiatrist opining that the area9

of work he had recently returned to (pain management) was an area that was part of the

practice of Dr. Morris’ prior profession (anesthesiology).  It also had the information that he

had been the Director of Pain Management and had recently returned to Utah to work in

pain management, although on a limited basis.  Ohio National did not pay the payment

ordinarily due for October pending receipt of the Statement of Earnings necessary to

determine eligibility under the partial disability provisions.  



Pl.’s Ex. DD. 10

Docket No. 65, Ex. H. (Morris’ Memorandum refers to some exhibits attached to11

its memorandum submitted in connection with the prior summary judgment motion).

Id. 
12

6

On October 22, 2002, Dr. Morris’ lawyer contacted Ohio National to demand

reinstatement of the full disability payments.  Ohio National sent the October check the

same day, under a reservation of rights.  Ohio National has paid Dr. Morris disability

income payments under the policy every month, under a continuing reservation of rights.

In October 2002, Dr. Morris’ counsel suggested the parties jointly initiate a

declaratory judgment action seeking construction of the terms of the policy as part of an

offer of how to handle the dispute.10

In December 2002, another doctor examined the file at Ohio National’s request.

Ohio National’s December 31, 2002, phone documentation of that doctor’s beginning

review of the claims file reports that he felt “pain management (PM) and anesthesiology

are truly separate practices, however PM is considered a subspecialty of anesthesiology.”11

He also opined that the title of “Director of Pain Clinic is not necessarily indicative of the

amount of time spent in PM. . . . However, [he] would expect that as ‘Director’ a significant

amount of time would be spent on PM.”  12

In February 2003, Dr. Morris’ counsel sent the following response to a request for

information: “[W]e are unable to assist you with respect to any information which you

require from . . . the Hospital.  I suggest that we initiate a friendly declaratory judgment



Pl.’s Ex. EE.13

The exhibit appears to contain a typographical error “November 2003" instead14

of November 2002.

Pl.’s Ex. FF.15

Docket No. 1, at 6-7.16

7

action and that thereafter you could have a subpoena issued to the Hospital for the

information you need.”13

In February 2003, Dr. Morris’ counsel wrote that he considered that Ohio National’s

action in pursuing the issue of partial or residual disability “without obtaining any resolution

of this disputed point since November . . . ,  by a declaratory judgment of a local Utah14

court, reflect[ed] Ohio National’s current and historical aggressive approach (if not bad

faith) with respect to” Dr. Morris’ claims and benefits.   15

Ohio National filed the present action on May 28, 2003, seeking declaratory relief

on the meaning of the policies’ disability provisions, whether Dr. Morris had met the

requirements for disability under the policy, whether it was required to pay benefits to Dr.

Morris and whether Dr. Morris was required to return benefits paid.    16

The parties’ discovery disputes have continued through most of this action.  

In May 2003 and June 2004, Dr. Morris was charged in two separate state criminal

cases involving controlled substance charges.  In the first, he pleaded guilty and the

charges were held in abeyance while he completed a year-long drug court.  Those charges

were dismissed at the end of that time.  In the second, he pleaded guilty but mentally ill.

In June 2003, he entered into an agreement with the Utah Department of Professional



Script splitting occurs when a doctor writes a prescription for a patient and has17

the patient give part of the subscribed substance to the doctor. Pl.’s Ex. B at 63-64.  

8

Licencing (DOPL) to cease “splitting scrips”  with patients and cease prescribing controlled17

substance subscriptions.  In April 2004, DOPL issued an Emergency Order suspending Dr.

Morris’ license pending hearing on allegations involving prescriptions for controlled

substances.  He is contesting the script-splitting allegations and the suspension of his Utah

license.  His California license has also been suspended pending the outcome of the Utah

proceedings. 

In December 2004, Dr. Morris moved to dismiss this action for lack of jurisdiction for

lack of controversy because Ohio National had not alleged that he was not disabled within

the meaning of the policy.  Ohio National responded that (1) it had been invited to file the

action to resolve the parties’ dispute over policy language and its application to Dr. Morris

and (2) it could not determine if Dr. Morris was disabled because the on-going discovery

disputes had prevented it from obtaining all of Dr. Morris’ medical records.  

The Court agreed with Dr. Morris that there was not an actual controversy, absent

Ohio National taking the position that Dr. Morris was not disabled under the policies and

granted the Motion to Dismiss in April 2005.  But in view of the fact that Ohio National had

been invited to file the action, the Court allowed Ohio National to file an amended

complaint. Ohio National timely filed its Amended Complaint on April 14, 2005, seeking,

among its other claims, a declaration that Dr. Morris is not disabled within the meaning of

the policies.  At the time of filing the Amended Complaint, Ohio National had a revised

expert report from its IME, who opined that in view of new information, including the recent



Pl.’s Ex. HH (IME’s Letter dated October 10, 2004). 18

Pl’s Ex. PP. 19

9

controlled substances charges and information about the nature of the fellowship, he had

changed his earlier opinion.  The IME now opines that Dr. Morris is malingering or using

controlled substances and is able to function as a pain management physician and may

be able to return to hospital anesthesiology.   Ohio National’s diabetes expert opines that18

there is no functional reason that Dr. Morris is not able to return to work as an operating

room anesthesiologist.  19

Sometime in 2005, Dr. Morris changed the basis of his claim of disability from

depression to the effects of Type II diabetes.

IV. ANALYSIS 

A. Breach of Contract

Ohio National seeks summary judgment on the grounds that there is an absence

of evidence on two of the elements of the breach of contract claim.  First, because there

is no breach of contract where Dr. Morris has received his full disability check every month

since his claim was initially approved.  Second, because even if the single payment that

was made late is considered a breach, Dr. Morris has no damages because his only

claimed damages are attorney fees which are not recoverable damages. 

Dr. Morris opposes summary judgment on his breach of contract claim because he

contends that  there is an issue of fact on whether Ohio National stopped the benefits and

whether it also failed to pay for accounting services it requested and promised to pay.  He



Bair v. Axiom Design, L.L.C. 20 P.3d 388, 392 (Utah 2001).20

West v. Inter-Financial, Inc., 139 P.3d 1059, 1061 n.1 (Utah App. 2006); see21

also Eleopulos v. McFarland and Hullinger, LLC., __ P.3d __, 2006 WL 2506477 (Utah
App. 2006) (holding that to preclude entry of summary judgment on claim for breach of
contract plaintiff must raise material issue of fact pertaining to actual damages, an
essential element of proof of breach of contract). 

E.g. Pl.’s Ex. A, at 9. 22

10

also contends that he has shown issues of fact on damages in the form of consequential

damages consisting of exacerbation of his physical condition and attorney fees relating to

the October 2002 payment.

“The elements of a prima facie case for breach of contract are (1) a contract, (2)

performance by the party seeking recovery, (3) breach of the contract by the other party,

and (4) damages.”   “[W]ithout a claim for damages, [Dr. Morris] ha[s] no breach of20

contract action.”21

The Court finds no material issue of fact on the breach of contract claim.  The

undisputed facts show that Dr. Morris received a check every month in the full amount he

claims.  The fact that he received one payment late pursuant to a reservation of rights after

having his attorney contact the insurer does not negate that the fact that the company has

nonetheless paid all payments in full for each month. 

Neither the insurance contracts nor the letter relied upon by Dr. Morris shows an

issue of fact that Ohio National was contractually obligated to reimburse Dr. Morris for the

cost of obtaining the type of proof of loss that it requested.  The insurance contracts

provide that the insured has an obligation to provide certain types of information  and the22

letter request for the information states that, if an accountant were involved, Ohio National



Pl’.s Ex. S. 23

See Attachment to Pl.’s Ex. T (billing service’s analysis with list of codes).24

See Salah v. Farmers Ins. Exch., 133 P.3d 428, 435 (Utah 2006) (“in order to25

recover attorney fees for breach of contract, they must be authorized by a statute or a
contract provision.”).

Salah, 133 P.3d at 435 and n.4.26
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would conduct its own audit at its own expense.   But Dr. Morris has not shown an issue23

of fact that would establish that an audit was conducted, or that it was authorized by Ohio

National.   24

On the issue of damages, Dr. Morris does not assert any statutory or contractual

basis for his claim of attorneys fees.   Absent such a statutory or contractual basis,25

attorney fees and other consequential damages such as exacerbation of his condition, are

not recoverable by an insured on a claim of breach of an insurance contract.    For the26

reasons stated below, the Court need not address Dr. Morris’ argument that attorney fees

are recoverable as consequential damages for breach of contract where there is also a

breach of the implied covenant of good faith and fair dealing. 

 The Court finds that there is no material issue of fact on the breach of contract

claim because Dr. Morris has failed to show a material issue of fact on the elements of

breach of the contract by the insurer and damages.

B. Breach of Implied Covenant of Good Faith and Fair Dealing

Ohio National seeks summary judgment on the claim of breach of the implied

covenant of good faith and fair dealing on the ground that the undisputed facts show that

the claim was fairly debatable.  



The time periods being when the Complaint was filed and when the case was27

dismissed with leave to file an Amended Complaint. 

12

Dr. Morris contends that the point at which the reasonableness of filing this action

should be examined is when it was originally filed.  Dr. Morris concedes that it was not

unreasonable for Ohio National to investigate his claim, but contends that there are

material issues of fact that the investigation was not reasonably conducted.   He contends

that because his claim was submitted in 2001, and yet Ohio National did not take the

definite position in this litigation that he was not disabled until April 2005, that Ohio did not

act diligently in investigation of the claim.  Dr. Morris also contends that Ohio National did

not fairly evaluate the claim because it sued him when its own medical experts opined that

he was disabled.  He also contends that during certain important time periods  that Ohio27

National did not fairly evaluate the claim.  Finally, Dr. Morris contends Ohio National did

not act promptly and reasonably in handling the claim because it subjected him to this

lawsuit when it did not know if he was disabled until 2005.

The Utah Supreme Court has explained the nature of the duties imposed on an

insurer by the implied covenant of good faith and fair dealing: 

[W]hether an insurer has acted reasonably is an objective question to be
determined without considering the insurer's subjective state of mind.

* * *

[W]hen confronted with a claim for benefits by a first-party insured, the
insurer must “ diligently investigate the facts . . . , fairly evaluate the claim,
and . . . act promptly and reasonably in rejecting or settling the claim.”  The
terms used to characterize these duties plainly indicate that the overriding
requirement imposed by the implied covenant is that insurers act reasonably,
as an objective matter, in dealing with their insureds.  It is entirely consistent



Billings v. Union Bankers Ins. Co., 918 P.2d 461, 464-65 and n.2 (Utah 1996)28

(quoting Beck v. Farmers Ins. Exch., 701 P.2 795, 800 (Utah 1985) (emphasis added by
Billings). 

13

with this overall approach to hold that when an insured's claim is fairly
debatable, the insurer is entitled to debate it and cannot be held to have
breached the implied covenant if it chooses to do so. 

“Whether an insured’s claim is fairly debatable under a given set of facts is
also a question of law.”28

The undisputed facts show that within two weeks of originally receiving the disability

claim, Ohio National had considered the claim and notified Dr. Morris it was allowing his

claim.  Thereafter, he applied for and accepted a full-time fellowship in pain management.

Although he disputes the extent of his duties as Director of Pain Management at the

hospital before his alleged disability onset date, it is undisputed that he held that position

at the hospital and also listed that position on his application in support of the fellowship.

Ohio National began to investigate the claim in 2002, after learning of the fellowship.

Thereafter, Ohio National steadily worked to obtain information about Dr. Morris’ past work,

current work and condition.  Dr. Morris resisted the efforts.  In October 2002, Ohio National

agreed to continue to pay full disability only under a reservation of rights.  Dr. Morris invited

Ohio National to file a declaratory judgment action on the major issue between the parties.

On May 28, 2003, Ohio National did so, although Morris now claims that the relief sought

was broader than he had invited.  

At the time of filing the action, the medical experts agreed that Dr. Morris was

depressed and could not return to practicing anesthesiology in an operating room setting.

But Ohio National also had information from its expert that pain management was a subset



Dr. Morris cites his treating psychiatrist’s August 2005 deposition for this29

proposition. See Pl.’s Ex. J. 

Def.’s Mem. at 11-12.30

Ex. FF. at 4.31

14

of anesthesiology and from Dr. Morris’s treating psychiatrist that his “involvement in pain

management should still be considered the practice of anesthesiology.”  Although Dr.

Morris now contends  that his treating physician so opined in 2001 only for the purpose29

of saving him money in obtaining malpractice insurance, what is relevant for this motion

is that it is undisputed that the 2001 letter was information that Ohio National had when it

filed this case. 

Dr. Morris now seeks to qualify and limit his three invitations to file this action as

merely one part of a larger proposal to file a “limited” action on the “narrow” dispute on

whether pain management was part of the practice of anesthesiology,  or to obtain records30

from third parties.  The Court finds that the plain language of the last of these invitations31

is that Ohio National should file a declaratory judgment action if it wanted to pursue any

issue that Dr. Morris was less than totally disabled under the policies.

Based upon the information that Ohio National had at the time it accepted the

invitation to file a declaratory judgment action, the Court finds that, as a matter of law,

those facts establish a fairly debatable defense to the claim of breach of the implied

covenant of good faith and fair dealing based upon filing of this action on May 28, 2003.

If the issue that divided the parties at that time this action was filed–whether pain

management was part of the practice of anesthesiology–were decided in favor of Ohio



Ex. GG at 12 and 15-16. 32

That report also opined that he could at that time work part-time in pain33

medicine and “may be able to work towards full-time status within the next six months.”
Id. at 15.

Docket No. 51, filed on March 31, 2005 (setting fact discovery cutoff for34

November 30, 2005, expert discovery cutoff for March 31, 2006, and the date for filing
amended pleadings on August 1, 2005).

15

National in the declaratory judgment action, then its expert’s report would not support his

claim of total disability as it opined he was inability to practice “hospital-based”

anesthesia,”  not pain medicine.   Thus, it was not a failure to fairly evaluate his claim to32 33

file the declaratory judgment action in view of the then-existing medical opinions.  

This finding that the action was fairly debabable at the time it filed this action means

that, as a matter of law, Ohio National is entitled to judgment on Dr. Morris’ claim that he

has established that it did not act diligently in promptly and reasonably in handling the

claim and did not fairly evaluate his claim merely because it filed the action even though

it did not take a position that he was not disabled until 2005.   Having chosen to debate the

claim by filing this action, Ohio National cannot be held to have breached the implied

covenant for having done so.  

Similarly, the fairly debatable defense applies to Dr. Morris’ claim that Ohio National

did not diligently investigate or fairly evaluate his claim because it did not know if he was

disabled when Dr. Morris moved to dismiss the case.  Ohio National was debating the

claim, Dr. Morris was actively defending this action, Ohio National’s expert had recently

changed his opinion based on the on-going discovery, Dr. Morris’ professional license had

been suspended, and by a then-recent  stipulation of the parties, discovery was still on-34
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going.  There is no evidence that during these two years of litigation that Ohio National

failed to diligently continue to investigate the claim.  Having chosen to debate a fairly

debatable claim by filing an action, Ohio National does not incur liability for breach of the

implied covenant and fair dealing for alleged failure to “fairly evaluate” the claim during the

discovery phrase of the litigation.  Otherwise, the insurance company’s every decision

during the litigation on timing, strategy and theory of the case would be subject to continual

attack by opposing counsel on the grounds that it was a “failure to fairly evaluate the

claim.”

This is especially true, as in the present case, where the insured subsequently

notified the insurance company that he was changing the entire basis of his claim of

disability.  Ohio National can hardly be faulted for the failure to diligently investigate and

evaluate the claim during a period when Plaintiff’s own theory of disability was evolving. 

V.  CONCLUSIONS AND ORDER

Dr. Morris has not meet his burden in opposing summary judgment.  Although he

disputes many facts, they are not material to the elements of his counterclaims for breach

of contract or breach of the implied covenant of good faith and fair dealing.  Ohio National

has shown that it is entitled to judgment as a matter of law on those claims.  The parties’

remaining claims and counterclaim are set for resolution at the five-day bench trial set to

begin on October 2, 2006.   Based upon the foregoing, it is therefore

ORDERED that Defendant’s Second Motion for Partial Summary Judgment (Docket

No. 118) is GRANTED and summary judgment is granted in favor of Defendant and



17

against Plaintiff on Plaintiff’s counterclaims for breach of contract and for breach of the

implied covenant of good faith and fair dealing.  

DATED  September 6, 2006.

BY THE COURT:

___________________________________
TED STEWART
United States District Judge















IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH 

CENTRAL DIVISION 

________________________________________________ 

        ) 

SOUTHERN UTAH WILDERNESS ALLIANCE et al. ) 

        ) Case No. 2:04CV574 (DAK) 

  Plaintiffs,     ) Honorable Dale A. Kimball 

        )  

vs.        ) 

        ) 

GALE NORTON, in her official capacity as Secretary ) 

of the Interior, et al.,      ) 

        ) 

  Defendants.     ) 

________________________________________________) 

 

ORDER 

 

 The Court having received plaintiff Southern Utah Wilderness Alliance et al.’s  

Unopposed Motion for Extension of Time, and good cause appearing therefore, it is 

hereby 

 ORDERED, that plaintiffs Southern Utah Wilderness Alliance et al. shall have 

until September 8, 2006, to file its Opposition to Dominion and EOG’s Motion to 

Intervene in the above captioned matter.  

  Dated this 7
th

 day of September, 2006. 

 

 

      BY THE COURT 

 

 

      ____________________________ 

      The Honorable Dale A. Kimball 

      United States District Court Judge 



IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

ADAM MERCE, an individual, and EMILY

DEMONG, an individual,

Plaintiffs, ORDER SCHEDULING DAUBERT

BRIEFING AND HEARING

vs.

MARK W. GREENWOOD, M.D.; DAVID

M. POPE, M.D.; KIRK R. ANDERSON,

M.D.; IHC HEALTH SERVICES, INC., a

Utah Corporation, dba SEVIER VALLEY

HOSPITAL; and IHC HEALTH SERVICES,

INC., a Utah Corporation dba UTAH

VALLEY REGIONAL MEDICAL CENTER,

Case No. 2:04-CV-00610 PGC

Defendants.

The court HEREBY ORDERS that the parties shall file any Daubert motions challenging

the reliability of any disputed expert testimony on or before October 6, 2006.  Any opposition to

such motions shall be filed on or before October 23, 2006.  Any reply to such opposition shall be

filed on or before November 1, 2006.  The court FURTHER ORDERS that this matter is 



Page 2 of  2

HEREBY set for a hearing on such motions before Judge Cassell in Room 103 on November 6,

2006 at 1:30 p.m. The court anticipates resolving any Daubert challenges on the basis of the

written pleadings submitted by the parties.  Therefore the parties are advised to include sufficient

information, including affidavits and excerpts from depositions, to fully advise the court.

SO ORDERED.

Dated this 7th day of September, 2006.

BY THE COURT:

______________________

Paul G. Cassell

United States District Judge

    



 Docket no. 195, filed February 1, 2006.1

 Docket no. 213, filed May 16, 2006.2

 Docket nos. 202; 216.  The document filed as docket no. 216 is entitled Plaintiff's Motion to Renew Motion Stay3

Costs Pending Outcome of Appeal.

 In re Wymer, 5 B.R. 802, 804 ( B.A.P. 9th Cir. 1980).4

5

When an appeal is taken the appellant by giving a supersedeas bond may obtain a stay subject to

the exceptions contained in subdivision (a) of this rule.  The bond may be given at or after the time

of filing the notice of appeal or of procuring the order allowing the appeal, as the case may be.  The

stay is effective when the supersedeas bond is approved by the court.

UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

TERRY H. FULLWILEY

  Plaintiff,

vs.

UNION PACIFIC CORPORATION 

(a Utah Corporation), and  UNION 

PACIFIC RAILROAD COMPANY 

(a Delaware Corporation),

Defendants.

MEMORANDUM DECISION 

AND ORDER 

GRANTING MOTIONS FOR STAY AND

GRANTING MOTION TO STRIKE

         Civil No. 2:04-CV-00671 TS

         District Judge: Ted Stewart

         Magistrate Judge: David Nuffer

Plaintiff, having lost at summary judgment,  has had costs awarded against him.   He appeals,1 2

and desires a stay of Defendants' right to collect the cost award pending appeal.   He appeals to the3

discretion of the court under its inherent powers  and under Fed. R. Civ. P. 62(d)  which governs stay4 5

of enforcement of cost awards.  



 Plaintiff's Memorandum in Support of Motion to Stay Costs Pending Outcome of Appeal at 2, docket no. 203, filed6

March 13, 2006.

 Brown v. America Enka Corp., 452 F. Supp 154 (E.D. Tenn. 1976); Georgia Ass'n of Retarded Citizens v.7

McDaniels, 855 F.2d 794 (11  Cir. 1988).th

 Cases collected at 11 Charles Alan Wright et al., Federal Practice and Procedure §2905, n.12 (2  ed. 1995).8 nd

 Plaintiff's Reply Memorandum in Further Support of Motion to Renew Motion to Stay Costs Pending Outcome of9

Appeal (Reply Memorandum) at 3, docket no. 218, filed July 11, 2006.

 Id.10

 Reply Memorandum at 3 (quoting Supporting Memorandum at 2 (quoting Brown v. American Enka Corp.,  452 F.11

Supp. 154, 160 (D. Tenn. 1976) (citing  Fleischer v. A. A. P., Inc., , 36 F.R.D. 31, 33-34(1) (S.D.N.Y. 1964) and

American Infra-Red Radiant Co. v. Lambert Industries, Inc., 41 F.R.D. 161, 163 (D. Minn. 1966)))).

2

Plaintiff has cited  cases which stayed the award of costs pending appeal,  but costs have6 7

already been awarded in this case, so the cases are not directly applicable to a motion to stay.  While

there are some cases dispensing with supersedeas bonds as a condition of a stay of execution, they

usually do so because the financial strength of the obligated party is not in question.   Here, Plaintiff8

notes that “UP is a multibillion dollar company and Mr. Fullwiley is an individual wage earner.”   The9

need for the security of a bond is heightened rather than minimized by the present circumstances.  

Plaintiff suggests that a balance-of-harm test is appropriate:  “[T]he harm to Mr. Fullwiley in

having to post a bond substantially outweighs any possible harm to UP . . . .”    Plaintiff warns of a10

potential conundrum: “[S]hould the costs be allowed to the defendant now, if the Court of Appeals

reversed the judgment of this Court on appeal, it would appear the plaintiffs might be barred

illogically and contrary to the statute, from taxing the costs against the defendant.”   But since a trial11

court must modify its judgment in response to a reversal, the cost award is also subject to

modification.  And collectibility of any “refund” of costs is not an issue, with a multi-billion dollar

defendant.



 Kibbee v. City of Portland,  No. CV-98-675-ST, 2000 WL 1643535, at *7 (D. Or. October 12, 2000).12

  Docket nos. 202; 216.13

3

Plaintiff also points out that there is precedent for reducing a cost award because of a party's

financial status.  But here, as in the case cited, Plaintiff “has offered this court little assistance in

determining what amount of defendants' costs [he] can afford to pay.  Instead [he] argues only that

it would be a financial hardship to pay the full amount.”   On the other hand, there is no evidence that12

Plaintiff's financial condition will worsen during the appeal, making the recovery of the costs less

likely with the passage of time.  That factor would heighten the need for a bond.

ORDER 

On the information before the court, 

IT IS HEREBY ORDERED that the motions to stay  are GRANTED IN PART. 13

Execution on the cost award shall be stayed on the condition that Plaintiff places funds in trust

with his counsel in the amount of one-half of the cost award on or before September 29, 2006, and

thereafter on the last business day of each month deposits an additional amount in that account

equal to 5% of the cost award, until the balance of the account equals the entire cost award, with

any accrued interest.  The trust account funds shall be held for the sole purpose of securing the

award of costs and no other purpose.  



 Docket no. 215, filed June 21, 2006.14

4

IT IS FURTHER ORDERED that Plaintiff's motion to strike  an erroneously filed paper14

is GRANTED.  The paper filed as docket no. 214 is STRICKEN.

Dated this 6th day of September, 2006.

 BY THE COURT

__________________________________

David Nuffer

United States Magistrate Judge



















































































DAVID V. FINLAYSON  (6540)

ATTORNEY FOR DEFENDANT

43 East 400 South

Salt Lake City, Utah 84lll

Telephone:   (801) 220-0700

Facsimile: (801) 364-3232

____________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH, NORTHERN DIVISION

____________________________________________________________________________

UNITED STATES OF AMERICA, : EX PARTE SEALED ORDER FOR 

FUNDS TO RETAIN EXPERT

Plaintiff, : NEUROPSYCHOLOGIST

v. :

JEROMY JACKSON,       : Case No. 2:05 CR 639 DAK

Defendant. : Honorable Dale A. Kimball

____________________________________________________________________________

Based upon the ex parte motion of counsel and good cause appearing therefor, this Court

hereby authorizes the defense to retain neuropsychologist, Dr. Linda Gummow to conduct

neuropsychological testing and mental health assessment of the defendant.  The Court finds that

payment in excess of the statutory cap of $1,000 is “necessary to provide fair compensation for

services of an unusual character or duration. . . . 18 U.S.C. § 3006A(e)(3).  The Court therefor

authorizes payment of up to $3,000 for Dr. Gummow’s services.

DATED this 7th day of September, 2006.

_________________________________________

THE HONORABLE DALE A. KIMBALL

UNITED STATES DISTRICT COURT JUDGE











































Case No. 2:03-cv-010517.1

IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

CHASE HOME FINANCE, LLC, a Delaware

Limited Liability Company, 

Plaintiff, ORDER GRANTING MOTION TO

EXTEND THE DUE DATE FOR

PLAINTIFF’S OPPOSITION TO

DEFENDANT’S MOTION FOR

PARTIAL SUMMARY JUDGMENT

vs.

ATTORNEYS’ TITLE INSURANCE FUND,

a Florida business trust; and ATTORNEYS’

TITLE INSURANCE FUND, INC., a Florida

corporation, 

Case No. 2:05-CV-00697

Defendants.

This matter is before the court on the plaintiff’s Motion to Extend the Due Date for

Plaintiff’s Opposition to Defendants’ Motion for Partial Summary Judgment.  The plaintiff

argues the court should grant its motion because the plaintiff needs additional time to conduct

relevant discovery and because a motion to consolidate this case with Albright et al. v. Attorneys’

Title Guaranty Fund et al.,  is pending in front of Judge Benson. 1

Upon reviewing the plaintiff’s motion, the court agrees an extension is warranted. 



See Docket Nos. 23, 26.  2

2006 U.S. App. LEXIS 22450, *26–27 (10th Cir. Sept. 1, 2006).3

See Affidavit of Chris R. Hogle in Support of Motion for Extension of Time, Docket No.4

34, at ¶¶ 15–26.  

Considering the seeming similarity of the factual and legal issues presented in this case with

those of Albright, the court believes an extension is necessary to enable Judge Benson to decide

whether to consolidate the cases.  Additionally, the plaintiff has made a good showing that,

pursuant to Rule 56(f) of the Federal Rules of Civil Procedure, the court should order a

continuance to permit further discovery.  The discovery in this case is in its infancy.  The

defendant moved for partial summary judgment less than three months after the plaintiff filed its

Amended Complaint.   Additionally, in accordance with the requirements outlined in Burke v.2

Utah Transit Authority,  the plaintiff has specifically listed the probable information not3

available to it at this time, as well as the steps necessary to obtain the information and way in

which this probable information will likely affect the summary judgment motion.   4

The court, therefore, GRANTS the plaintiff’s motion for an extension of time in which to

respond to the defendants’ motion for summary judgment [#33] until Judge Benson has

determined whether to consolidate this case with Albright.  In the event Judge Benson does not

consolidate this case with Albright, the plaintiff shall file its response to the partial summary

judgment motion within thirty days of the date of Judge Benson’s order denying consolidation.

DATED this 7th day of September, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge



IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

DISABLED RIGHTS ACTION COMMITTEE,

a Utah nonprofit corporation; and BARBARA

TOOMER,

Plaintiffs,

vs.

TROPHY HOMES, L.C, a Utah Limited

Liability Company; DOES I-L; and ROE

ENTITIES I-L,

Defendants.

ORDER GRANTING LEAVE TO FILE

THIRD-PARTY COMPLAINT

Civil No. 2:05CV00737

This matter is before the court on defendant Trophy Homes’ motion for leave to file a

third-party complaint, pursuant to Rule 14 of the Federal Rules of Civil Procedure.  Based upon

the stipulation of the parties and for good cause appearing, the court GRANTS the defendant’s

motion [#17].  Trophy Homes has leave to file its proposed third-party complaint.

DATED this 7th day of September, 2006.

BY THE COURT:

______________________________

Hon. Paul G. Cassell

United States District Court Judge



IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

LANNY L. JOKERS,

Plaintiff, ORDER DENYING REQUEST TO

STAY AS MOOT

vs.

SUNNEY’S TROPICAL CHICKEN, LLC;

DEL SOL INTERNATIONAL, LLC; RENE

SORIANO; and DAVID PALMER,

Case No. 2:05-CV-00750 PGC

Defendants.

This matter is before the court on defendant Rene Soriano’s request to stay and the

court’s July 31, 2006 order to show cause.  Mr. Soriano filed pro se a notice of an automatic stay

due to bankruptcy proceeding (#4).  Mr. Soriano, however, then filed a Discharge of Debtor

dated January 12, 2006.   Concerned that the bankruptcy proceeding had terminated, the court

issued the order to show cause directing the parties to explain why this matter should not proceed

as to Mr. Soriano.  



See 11 U.S.C. § 524.1

2

Mr. Soriano responded that his request for a stay should be turned into a permanent

injunction due to the discharge.    Plaintiff Lanny Jokers did not respond to the order to show1

cause.   

Because of the termination of bankruptcy proceedings, Mr. Soriano’s request for a stay of

this matter based upon the automatic stay is moot.  Based upon the materials filed by Mr.

Soriano, however, this court cannot determine whether any debt Mr. Jokers claims Mr. Soriano is

owed in this action was discharged in the bankruptcy proceeding.   The court, therefore, cannot

determine whether it may properly issue a permanent injunction.  

Accordingly, the court hereby ORDERS that the request for a stay (#4) is DENIED AS

MOOT.   The court further ORDERS that on or before September 26, 2006, Mr. Soriano shall 

file with the court a memorandum supported by documentation showing that the discharge

entitles him to a permanent injunction in this case.  Mr. Jokers shall file any response on or

before October 11, 2006.  The parties are advised that the failure to respond to this order may

result in an order in favor of the other party.  

 SO ORDERED. 

DATED this 7th day of September, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge





























IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA,

                                          Plaintiff, ORDER AND MEMORANDUM DECISION

vs.

RAMIRO ESQUIVEL, Case No. 2:06 CR 231

                                          Defendant.

Defendant Ramiro Esquivel seeks to suppress evidence obtained during the execution of a

search warrant.  Mr. Esquivel claims that the affidavit submitted in support of the search warrant

omitted material information, the presence of which would have altered the magistrate's

conclusion that the warrant was supported by probable cause.  Mr. Esquivel requests an

evidentiary hearing under Franks v. Delaware, 438 U.S. 154 (1978), at which the sufficiency of

the affidavit can be examined more thoroughly.  No hearing is necessary, however, because even

if the omitted information identified by Mr. Esquivel had been included in the affidavit, probable

cause would still justify the issuance of the warrant.

Background

After reviewing an affidavit submitted by Detective Randy S. Chandler, a Utah state

court judge issued a warrant authorizing the search of a residence in Magna, Utah.  In his

affidavit, Detective Chandler first outlined his training and experience in matters relating to drug
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investigation and interdiction before turning to the facts that he claimed justified a search of the

Magna residence.  

Detective Chandler represented in his affidavit that, about two months earlier, police had

been contacted by an anonymous informant claiming that there was short-term traffic at the

Magna home.  According to the informant, individuals at the residence were passing out baggies

containing an unknown substance.  Police later received another anonymous complaint making a

nearly identical allegation.  A little over a month later, police received yet another anonymous

call.  The caller told police that he had a son that was buying drugs from the Magna residence

form an individual named Benji.  The caller stated that Benji carried large amounts of cash on his

person.

In addition to information related to the anonymous calls, Detective Chandler, in his

affidavit, detailed the results of an interview conducted by the Utah Division of Child and Family

Services with a seven-year-old boy who was living in the Magna residence.  The child told the

interviewer that a man named "Candy" was living in the home.  The child stated that he had

watched Candy cut white powder on a table in the home and then place the powder into bags. 

During the interview, the child indicated that he had witnessed Candy using a scale when cutting

the white powder.  The child also informed the interviewer that he had seen two pipes in the

home.  One of the pipes was described as a colorful glass pipe about one foot tall.  The child

described the other pipe as smaller, and containing a white and brown substance.

Based on those facts, the reviewing state court judge determined that probable cause

supported the issuance of a search warrant.  But Mr. Esquivel maintains that Detective Chandler

omitted material information from his affidavit.  Specifically, Mr. Esquivel argues that Detective

Chandler had already followed up on the anonymous phone calls and had not uncovered any
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information supporting further police action.

Mr. Esquivel, in support of his contention attaches two police reports that detail Detective

Chandler's investigation of the final two anonymous phone calls.  According to those reports,

Detective Chandler visited the Magna residence after the second complaint about the passing of

baggies on the residence.  Once there, he spoke with Maria Lopez and Mr. Esquivel who lived at

the residence.  While speaking with them, he observed children passing baggies filled with chips

and candy.  After speaking with Ms. Lopez and Mr. Esquivel for a short time, Detective

Chandler left the residence without taking any further action.

After receiving the complaint referencing Benji, Detective Chandler's police report

indicates that he contacted Ms. Lopez, Benji's mother, at the Magna residence.  Ms. Lopez told

Detective Chandler that she was separated from her husband and that her husband had previously

made allegations implicating Benji in drug activity in an effort to antagonize her.  Detective

Chandler spoke to Benji when he later returned home.  Benji denied selling drugs and echoed

Ms. Lopez's sentiment that her estranged husband had previously made similar allegations.  The

record also indicates that before Detective Chandler submitted his affidavit, he was aware that a

search of Benji's locker at school had not turned up any evidence of drug-related activity.

Finally, Mr. Esquivel states that Detective Chandler was aware that the seven-year-old

child interviewed by DCFS had a history of pitting his parents, Ms. Lopez and her estranged

husband, against one another.  Detective Chandler did not include any information about his

follow-up investigation into these matters, confining his affidavit to the tips and allegations the

police had received that indicated that drug-related activity was occurring at the Magna home.

Analysis

There is a presumption of validity that attaches to affidavits supporting a search warrant. 
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United States v. Barrera, 843 F.2d 1576, 1579 (10th Cir 1988).  To challenge the probable cause

finding made by a judge in support of a search warrant by claiming that there were false

statements in the affidavit supporting the warrant, a defendant must make a substantial

preliminary showing that: (1) the affidavit contains intentional or reckless false statements; and

(2) if purged of its falsities, the affidavit would not be sufficient to support a finding of probable

cause.  United States v. Kennedy, 131 F.3d 1371, 1376 (10th Cir. 1997) (citing Franks, 438 U.S.

at155-56).  The standard announced in Franks, “likewise applies to intentional or reckless

omissions of material facts, which, if included, would vitiate probable cause.”  United States v.

Basham, 268 F.3d 1199, 1204 (10th Cir. 2001) (citations omitted).

Omitted information is only “material” if it is “so probative as to negate probable cause”

when revealed at the suppression hearing.  Stewart v. Donges, 915 F.2d 572, 581-83 (10th Cir.

1990) (citation omitted).  In order to determine if an affidavit sufficiently establishes probable

cause regardless of omissions, the reviewing court should “delete false or misleading statements

and insert the omitted truths.”  Id. at 582 n.13.  If the inclusion of the omitted information

“would not have altered the . . . judge’s decision to authorize the search, then the fruits of the

challenged search need not be suppressed.”  United States v. Avery, 295 F.3d 1158, 1167 (10th

Cir. 2002) (citations omitted).  While a preliminary showing that an affidavit contains material

omissions may entitle a defendant to an evidentiary hearing, there is no need for an evidentiary

hearing here because all of the omissions at issue are known and stated in Mr. Esquivel's brief. 

To mandate an evidentiary hearing, the challenger’s attack “must be more than conclusory and

must be supported by more than a mere desire to cross-examine.”  United States v. Ross, 920

F.2d 1530, 1533 (10th Cir.1990), (citing Franks at154).

In this case, Mr. Esquivel does not allege that the statements in Detective Chandler's
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affidavit were intentionally or recklessly false.  Rather, Mr. Esquivel claims that Detective

Chandler omitted material information from his affidavit by failing to inform the state court

judge that he had followed up on some of the anonymous tips detailed in the affidavit.  In

essence, Mr. Esquivel claims that had Detective Chandler included information regarding his

follow-up investigation in his affidavit, the state court judge could not have concluded that

probable cause existed.  Accordingly, the question presented by Mr. Esquivel’s motion to

suppress is whether Detective Chandler’s affidavit establishes probable cause justifying a search

of the Magna residence if that affidavit is augmented with the omitted information identified by

Mr. Esquivel.  

“In determining whether an affidavit contains sufficient information to support a finding

of probable cause for the issuance of a search warrant, . . . the issuing judge or magistrate[] must

consider the totality of the circumstances and determine whether the affidavit established the

probability that evidence of criminal activity would be located in the desired search area.” United

States v. Wittgenstein, 163 F.3d 1164, 1172 (10th Cir. 1998).

The affidavit in this case, even with the inclusion of the omissions identified by Mr.

Esquivel, meets the probable cause standard.  Detective Chandler received two anonymous tips

about short-term traffic at the Magna residence that also indicated that baggies were being

distributed at the home.  Later, he received another tip directly alleging that a resident of the

Magna home was dealing drugs.  Finally, Detective Chandler learned from a resident of the

home, although admittedly a young child, that significant drug activity was occurring within the

residence.  Even if Detective Chandler had included the information identified by Mr. Esquivel

as material, the inclusion of that information would not have disturbed the core facts supporting

the state court judge’s probable cause determination.
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It is true that Detective Chandler’s follow-up investigation did not reveal any further

evidence of drug-related activity.  It is also true that Detective Chandler uncovered innocent

conduct that may have explained some of the suspicious behavior complained of in the

anonymous phone calls.  Detective Chandler also learned that Ms. Lopez’s estranged husband

was apparently motivated to cause her strife.  But these facts do not change the reality that the

Magna residence was repeatedly being implicated in drug-related activity.  In fact, as time went

on, the information Detective Chandler received in this regard grew more and more specific.

The possibility that facts submitted in support of search warrant affidavit might be

explained by innocent activity does not preclude a finding of probable cause.  See United States

v. Fama, 758 F.2d 834, 838 (2d Cir. 1985) (even though an innocent explanation might be

consistent with facts alleged in a search warrant affidavit, those facts may still support a probable

cause determination); see also United States v. Martinson, 811 F. Supp. 1097, 1105 (E.D. Pa.

1993) (“To provide probable cause . . . a complaint for a search warrant ‘need only allege

specific facts establishing a reasonable probability that the items sought are likely to be at the

locations designated; the [complaint] need not also negate every argument that can be asserted

against that probability.’” (quoting United States v. Rambis, 686 F.2d 620, 623 (7th Cir. 1982));

United States v. Badalmenti, No. S.S. 84 Cr. 236 (PNL), 1985 WL 2572, at *5 (S.D.N.Y. Sept.

19, 1985) (“The attesting agents’ belief that these actions were part of a pattern of concealed

narcotics dealing and money laundering, was reasonable, even if it should turn out as to any or

all the defendants that an innocent explanation was the correct one.”).

Further, although Detective Chandler was aware that Ms. Lopez’s estranged husband may

have been motivated to make allegations that would cause her trouble, Detective Chandler did

not know if any of the tips actually originated from Ms. Lopez’s husband.  Considering this
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information a material omission would preclude law enforcement’s reliance on anonymous tips

in situations where investigators are aware that there is an individual or individuals that bear ill-

will toward the suspect.

Finally, although a substantial portion of the information contained in the affidavit was

obtained from a seven-year-old boy, the age of the informant does not necessarily preclude

reliance on his statements.  See Easton v. City of Boulder, 776 F.2d 1441, 1450 (10th Cir. 1985)

(“[E]ven if [the children’s testimony] was inadmissible in court, perhaps because of an inability

to understand the oath, or for whatever reason, their statements could nonetheless be used as a

basis for a probable cause determination to support the issuance of a warrant.”).  Here, the child

provided dramatically detailed testimony about the presence of drugs in the residence.  While

Detective Chandler was presumably aware that the child had a history of pitting his parents

against one another, that fact does not reduce the probative value of the child’s statements to

such an extent that those statements cannot be relied upon to make a probable cause

determination.

Without a doubt, Detective Chandler was aware of relevant information pertaining to the

Magna residence that he did not include in his affidavit.  But while the facts that Detective

Chandler omitted may have been relevant to the state court judge’s probable cause analysis,

those facts were not material to that analysis.  The search warrant in this case was supported by

repeated tips connecting the Magna residence to drug use and trafficking.  Further, Detective

Chandler received information from an actual resident of the home who observed facts consistent

with drug use and distribution.  The omitted information identified by Mr. Esquivel does not

negate the reality that the affidavit contained sufficient facts to establish the probability that

contraband would be found within the Magna residence.
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Conclusion

The affidavit submitted by Detective Chandler in support of his request for a search

warrant established probable cause to search the Magna residence.  Even when the omitted

material identified by Mr. Esquivel is included in that affidavit, the core facts still justify the

state court judge’s decision to issue a search warrant covering the residence.  Therefore, Mr.

Esquivel’s Motion to Suppress (dkt. #12) is DENIED.

DATED this 7th day of September, 2006.

BY THE COURT:

TENA CAMPBELL
United States District Judge
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MARY C. CORPORON  #734

Attorney for Defendant, Michelle Wilcox

CORPORON, WILLIAMS & BRADFORD, P.C.

405 South Main Street, Suite #700 

Salt Lake City, Utah  84111

Telephone: (801) 328-1162

Facsimile:  (801) 328-9565

_________________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT,

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff, 

-vs-

CHARLES E. HOPE and MICHELLE

DENISE WILCOX,

Defendant.

:

:

:

:

:

:

:

:

:

:

ORDER CONTINUING TRIAL

Case No.  2:06 CR 00571 DAK

Judge Dale A. Kimball

Magistrate Judge Alba

BASED UPON the Defendant’s Motion to Continue Trial and for good cause appearing;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

1. The trial presently scheduled to go forward in this case on October 30, 2006 is

continued to December 13, 2006 at 8:30 a.m..

2.           The time from this order until resolution of the pending defense motions is excluded

under the Speedy Trial Act, due to the tolling of the Act by pending defense motions.



C:\Documents and Settings\usdc\Local Settings\Temp\notes6030C8\Ord.Cont.Trial.wpd/ps Page 2

DATED this 7th day of September, 2006.

BY THE COURT:

_________________________________

DALE A. KIMBALL

United States District Court Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

THEODORE L. HANSEN;

INTERSTATE ENERGY CORP.;

TRIPLE M, L.L.C.,

Plaintiffs,

vs.

NATIVE AMERICAN REFINERY

COMPANY aka NATIVE AMERICAN

REFINERY COMPANY, INC.; PT.

BANK NEGARA INDONESIA

(PERSERO) TBK; EKO

BUDIWIYONO; DRS. FIRMANSYAH;

GATOT SISMOYO; RACHMAT

WIRIATMAJA; YOPIE LAMONGE;

MAX NIODE; LILLES HANDAYANI;

UTTI KARIAYAM; MUBARIK AS

DJATIMUDA; STEVE O.Z. FINKEL-

MINKIN aka STEVE FINKEL;

ROBERT McKEE; FRED NEWCOMB;

NEWCOMB & COMPANY; AND DOES

1-20,

Defendants.

ORDER

Case No. 2:06-cv-00109-PGC-PMW

Judge Paul G. Cassell

Magistrate Judge Paul M. Warner

This matter was referred to Magistrate Judge Paul M. Warner by District Judge Paul G.

Cassell pursuant to 28 U.S.C. § 636(b)(1)(A).  Before the court is Theodore L. Hansen, et al.’s

(“Plaintiffs”) motion for (1) leave to serve Steve O.Z. Finkel-Minkin aka Steve Finkel (“Finkel-

Minkin”) by publication and (2) an extension of time to serve Eko Budiwiyono, Drs. Firmansyah,



  Docket no. 38.1

2

Gatot Sismoyo, Rachmat Wiriatmaja, Yopie Lamonge, Max Niode, Lilles Handayani, Utti

Kariayam, and Mubarik As Djatimuda (collectively, the “Indonesian Defendants”).1

I.  Service by Publication

In relevant part, rule 4(e)(1) of the Federal Rules of Civil Procedure provides:  “Unless

otherwise provided by federal law, service upon an individual . . . may be effected in any judicial

district of the United States . . . pursuant to the law of the state in which the district court is

located . . . .”  Fed. R. Civ. P. 4(e)(1).  Accordingly, Plaintiffs are entitled to serve Finkel-Minkin

pursuant to Utah law.

Rule 4(d)(4)(A) of the Utah Rules of Civil Procedure provides:

Where the identity or whereabouts of the person to be served are

unknown and cannot be ascertained through reasonable diligence,

where service upon all of the individual parties is impracticable

under the circumstances, or where there exists good cause to

believe that the person to be served is avoiding service of process,

the party seeking service of process may file a motion supported by

affidavit requesting an order allowing service by publication or by

some other means.  The supporting affidavit shall set forth the

efforts made to identify, locate or serve the party to be served, or

the circumstances which make it impracticable to serve all of the

individual parties.

Utah R. Civ. P. 4(d)(4)(A).

The affidavits accompanying Plaintiffs’ motion show that Plaintiffs have exercised due

diligence in attempting to locate and serve Finkel-Minkin and that Plaintiffs have good cause to
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believe that Finkel-Minkin is avoiding service of process.  For these reasons, Plaintiffs’ motion

to serve Finkel-Minkin by publication is GRANTED.

Because the court is permitting Plaintiffs to serve Finkel-Minkin by publication, the court

must adhere to rule 4(d)(4)(B) of the Utah Rules of Civil Procedure, which provides:

If the motion is granted, the court shall order service of process by

publication or by other means, provided that the means of notice

employed shall be reasonably calculated, under all the

circumstances, to apprise the interested parties of the pendency of

the action to the extent reasonably possible or practicable.  The

court’s order shall also specify the content of the process to be

served and the event or events as of which service shall be deemed

complete.  Unless service is by publication, a copy of the court’s

order shall be served upon the defendant with the process specified

by the court.

Utah R. Civ. P. 4(d)(4)(B).

Accordingly, the court orders that the notice published by Plaintiffs (the “Notice”) “shall

be reasonably calculated, under all the circumstances, to apprise the interested parties of the

pendency of the action to the extent reasonably possible or practicable.”  Id.  The content of the

Notice, which Plaintiffs submitted to the court with their motion, shall be as follows:



4

30 DAY SUMMONS BY PUBLICATION

Civil No. 2:06CV00109

Judge: Paul G. Cassell

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

THEODORE L. HANSEN; INTERSTATE ENERGY CORP.; TRIPLE M,

L.L.C., Plaintiffs

v.

NATIVE AMERICAN REFINERY COMPANY, aka NATIVE AMERICAN

REFINERY COMPANY, INC.; PT. BANK NEGARA INDONESIA (PERSERO)

TBK; EKO BUDIWIYONO; DRS. FIRMANSYAH; GATOT SISMOYO;

RACHMAT WIRIATMAJA; YOPIE LAMONGE; MAX NIODE; LILLES

HANDAYANI; UTTI KARIAYAM; MUBARIK AS DJATIMUDA; STEVE

O.Z. FINKEL-MINKIN, aka STEVE FINKEL; ROBERT MCKEE; FRED

NEWCOMB; NEWCOMB & COMPANY; and DOES 1-20,

THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF

UTAH TO DEFENDANT STEVE O.Z. FINKEL-MINKIN, aka STEVE

FINKEL:

Plaintiffs filed a First Amended Complaint with the Clerk of the above-

entitled Court, 350 South Main Street, Salt Lake City, Utah 84101, seeking

compensatory and punitive damages related to breach of contract, fraud,

conspiracy, and other legal violations.

You are hereby summoned and required to file an answer in writing to the

First Amended Complaint on record with the Clerk of the above-entitled Court

and to serve upon or mail to David M. Wahlquist of Kirton & McConkie,

Plaintiffs’ attorneys, 60 E. South Temple #1800, Salt Lake City, Utah 84111,

telephone: (801) 328-3600, a copy of said answer within thirty (30) days after the

date of last publication of this Summons.  If you fail to do so, judgment by default

will be taken against you for the relief demanded in said First Amended

Complaint, a copy of which can be inspected at said Court or at the office of

Kirton & McConkie, Plaintiffs’ attorneys.

Dated this            day of, 2006.

Kirton & McConkie

/s/ David M. Wahlquist

Attorneys for Plaintiffs
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In addition, service upon Finkel-Minkin shall be deemed complete upon (1) publication

of the Notice in a newspaper of general circulation in the county of Finkel-Minkin’s last known

address once a week for three weeks, together with Plaintiffs’ filing with the court an affidavit of

the publisher or printer of the newspaper, or that person’s designated agent, showing publication

and specifying the date of the first and last publications of the Notice; and (2) Plaintiffs mailing a

copy of the Notice and the First Amended Complaint to Glen Grant, who Plaintiffs believe is

able to contact Finkel-Minkin.

II.  Extension of Time to Serve Indonesian Defendants

In a June 29, 2006 order, the court already granted Plaintiffs an extension of time for

service of process and ordered that Plaintiffs were required to serve any named, unserved parties

on or before August 22, 2006.   This notwithstanding, Plaintiffs assert that they have not yet been2

able to locate the Indonesian Defendants, but believe they will be able to do so during fact

discovery.  As a result, Plaintiffs request an additional extension of time to serve the Indonesian

Defendants until ninety (90) days after fact discovery reveals their residences.

Although the court understands the potential difficulty in locating the Indonesian

Defendants, the court is not willing to provide Plaintiffs with such an open-ended deadline for

serving the Indonesian Defendants.  The court is willing to grant Plaintiffs another extension of

sixty (60) days to serve all named, unserved parties.  Accordingly, Plaintiffs’ motion for an

extension of time to serve the Indonesian Defendants is GRANTED; however, Plaintiffs shall not
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have the extension they requested, but instead shall have up to and including November 6, 2006,

to serve any remaining named, unserved parties.  Plaintiffs’ failure to do so may result in

dismissal of any remaining named, unserved parties.

DATED this 7th day of September, 2006.

BY THE COURT:

                                                                             

PAUL M. WARNER

United States Magistrate Judge

















 
 

IN THE UNITED STATES DISTRICT COURT 

 

DISTRICT OF UTAH, CENTRAL DIVISION 
 
MARLA C. HALL, 

 

Plaintiff, 

 

     vs. 

 

JO ANNE B. BARNHART,  

Commissioner of the Social  

Security Administration 

 

Defendant. 

 
 

 

REVISED SCHEDULING ORDER 

 

 
Civil No. 2:06CV00194  
 
Judge Dale A. Kimball 

 

 

 

The court revises the scheduling order in the above captioned case as follows: 

1. Plaintiff=s motion for review of the Commissioner=s decision and 

accompanying memorandum should be filed by October 12, 2006. 

 2. Defendant=s memorandum in opposition should be filed by November 13, 

2006. 

3. Plaintiff may file a reply memorandum by November 27, 2006. 

DATED this 7
th

 day of September, 2006. 

BY THE COURT 

 

________________________________ 

Honorable Dale A. Kimball 

 







IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

REMOTEMDX, INC.,

Plaintiff, ORDER GRANTING DEFENDANT’S

MOTION TO DISMISS FOR LACK

OF PERSONAL JURISDICTION

vs.

STRATEGIC GROWTH

INTERNATIONAL, INC.,

Case No. 2:06cv00331

Defendant.

Defendant, Strategic Growth International, Inc., has filed a motion to dismiss for lack of

personal jurisdiction or, in the alternative, a motion to transfer venue.  Plaintiff RemoteMDx,

Inc., opposes these motions.  Having reviewed the pleadings, the court concludes oral argument

would not be helpful.  The court finds SGI is not subject to personal jurisdiction in this court

because it has insufficient minimum contacts with Utah and the transaction in question does not

have a sufficient nexus to Utah.  The court, therefore, grants SGI’s motion to dismiss for lack of

personal jurisdiction. 



See Rambo v. Am. So. Ins. Co., 839 F.2d 1415, 1417 (10th Cir. 1988) (citing Behagen v.1

Amateur Basketball Ass’n, 744 F.2d 731, 733 (10th Cir. 1984)).  

BACKGROUND

For purposes of this motion, the court construes the facts in favor of the plaintiff,  and1

finds the following facts.  

RemoteMDx, a Utah corporation with its place of business in Salt Lake City, sued SGI, a

Delaware corporation with its place of business in New York, for breach of contract.  SGI relies

exclusively on referrals for its business — its does not solicit business.  RemoteMDx is SGI’s

only client in Utah.  The first contact between SGI and RemoteMDx occurred in early 2005,

when Barry Pomerance and Robert Rubin, investors and consultants of RemoteMDx, solicited

SGI by reaching out to SGI in New York.  After this initial contact, Pomerance and Rubin

arranged a meeting between RemoteMDx and SGI at SGI’s New York offices.  At the meeting,

SGI learned RemoteMDx wished to retain SGI because of SGI’s relationships with financial

institutions and its associations with New York financial markets and professionals.  Afterward,

SGI communicated with RemoteMDx by telephone and written communications in an attempt to

negotiate a contract.  Although SGI sent a proposal to RemoteMDx, the parties did not enter into

a contract at this time.  

Subsequently, RemoteMDx met with SGI again at SGI’s New York offices.  On or about

March 2, 2005, after this second meeting, David Derrick, RemoteMDx’s chairperson and CEO

negotiated and executed the contract in New York with SGI.  The contract called for SGI to

develop a financial relation strategy for RemoteMDx.  The claim before the court revolves

around the degree to which SGI fulfilled its obligations under the contract.  It is undisputed that



See OMI Holdings, Inc. v. Royal Ins. Co. of Can., 149 F.3d 1086, 1091 (10th Cir. 1998).  2

any performance SGI actually completed occurred in New York.  For example, SGI arranged

meetings with five companies in New York, planned an event celebrating the launch of

RemoteMDx as a publicly traded company in New York, and facilitated RemoteMDx’s board

meeting in New York at SGI’s offices.  Further, press releases directed all potential and current

investors of RemoteMDx to contact SGI in New York.   

The only time an SGI representative visited Utah was for a single, overnight visit as a

guest of RemoteMDx.  It appears that this visit was as part of a social event, but RemoteMDx

characterizes it as a “business trip” and the court will proceed on this assumption.  SGI’s

president, Stanley Altschuler, made this trip.  During the trip, he met with Alpine Securities, a

Utah company.  Although Alpine Securities ultimately invested in RemoteMDx, by

RemoteMDx’s own admission, this decision had nothing to do with SGI or the contact with

Altschuler.  

RemoteMDx brought this suit against SGI on April 20, 2006.  On or about May 23, 2006,

SGI sued RemoteMDx in New York to recover damages and unpaid fees under this same

contract. 

DISCUSSION

I.  Standard of Review

RemoteMDx bears the burden of establishing personal jurisdiction over SGI, a

nonresident third-party defendant it seeks to pursue in this court.   To establish jurisdiction,2

RemoteMDx must make a prima facie showing by demonstrating, via written evidence such as



Id. at 1091; Rambo, 839 F.2d at 1417.3

Rambo, 839 F.2d at 1417 (citing Behagen, 744 F.2d at 733).  4

See System Designs, Inc. v. New Customware Co., Inc., 248 F. Supp. 2d 1093, 1096 (D.5

Utah 2003) (citing iAccess v. WEBcard Technologies, Inc., 182 F. Supp. 2d 1182, 1186 (D. Utah

2002)).  

Id. at 1096 (citing Soma Med. Int’l v. Standard Chartered Bank, 196 F.3d 1292, 12976

(10th Cir. 1999)).  

See Utah Code Ann. § 78-77-22; Far West Capital, Inc. v. Towne, 46 F.3d 1071, 10757

(10th Cir. 1995).  

affidavits, facts that would support jurisdiction.   At this juncture, the court resolves all factual3

disputes in the plaintiff’s favor.   4

II.  Specific Personal Jurisdiction

RemoteMDx does not contend SGI is subject to general personal jurisdiction in Utah, but

alleges that the facts are sufficient to establish specific personal jurisdiction.  Specific personal

jurisdiction exists in a diversity action when a non-resident defendant purposefully establishes

sufficient minimum contacts with the forum state, the cause of action arises out of these contacts,

and jurisdiction is constitutionally reasonable.   Specific personal jurisdiction requires that (1) the5

defendant’s acts implicate Utah’s long-arm statute; (2) a nexus exist between the plaintiff’s

claims, the defendant’s contacts, and the State of Utah; and (3) the application of Utah’s long-

arm statute meet federal due process requirements.   Utah’s long-arm statute asserts jurisdiction6

to the extent allowed by the due process clause;  thus, the court begins by analyzing due process.  7

A.  Minimum Contacts

First in the due process analysis, the court considers whether the defendant has sufficient

minimum contacts with the forum state by evaluating the relationship between the defendant, the



See OMI Holdings, 149 F.3d at 1091.  8

See Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476–77 (1985).  9

Hanson v. Denckla, 357 U.S. 235, 253 (1958). 10

Far West Capital, 46 F.3d at 1078.  11

Id. at 1076.12

forum state, and the cause of action.   The requirement of “purposeful availment” prevents a8

defendant from being haled into a forum based on random, attenuated, or fortuitous contacts.  9

Rather, the defendants must purposefully act so as to avail themselves of the privilege of

conducting activities in the forum state, thereby invoking the benefits and protections of its

laws.   The question before this court is whether SGI deliberately created a relationship with10

Utah such that Utah’s exercise of jurisdiction was foreseeable.  When evaluating personal

jurisdiction arising from contract claims, the court looks to where the contract was negotiated,

created, performed, and breached.   11

The only contacts RemoteMDx alleges between SGI and Utah are solicitation of the

contract, negotiation communications, and an overnight visit.  Although solicitation can suggest

purposeful availment,  RemoteMDx has not demonstrated SGI solicited its business.  As a rule,12

SGI does not solicit business, but relies on referrals instead.  Moreover, RemoteMDx itself

contacted SGI initially, by reaching out to SGI in New York via its consultants, Pomerance and

Rubin.  Pomerance and Rubin then arranged a meeting between RemoteMDx and SGI at SGI’s

offices in New York.  RemoteMDx and SGI ultimately entered into a business relationship

pursuant to this unilateral choice by RemoteMDx to contact and retain SGI.  Any presence of

SGI in Utah arose from these acts of RemoteMDx, not from acts of SGI. 



Soma Med. Int’l, 196 F.3d at 1299 (citing Far West, 46 F.3d at 1077).  13

Rainbow Travel Serv., Inc. v. Hilton Hotels Corp., 896 F.2d 1233, 1238 (10th Cir.14

1990).  

 The bulk of SGI’s remaining contact with Utah consisted of a limited number of phone

calls and e-mail messages relating to negotiations and the ultimate contract.  However, phone

calls and letters themselves are not necessarily sufficient to establish minimum contacts.  13

Further, “random use of interstate commerce to negotiate and close a particular deal is, by itself,

insufficient” to support jurisdiction.   In this case, the contacts are not sufficient to establish14

minimum contacts, especially because SGI’s communications directed to RemoteMDx in Utah

resulted from SGI’s original, unilateral decision to pursue SGI. 

Even when considering these phone and written communications together with

Altschuler’s overnight visit,  SGI is not subject to this court’s jurisdiction.  Altschuler stayed in

Utah for only one night as a guest of RemoteMDx.  RemoteMDX calls this a “business trip,” but

the limited “business” was to attend a social event in celebration of the grand opening of one of

RemoteMDx’s monitoring centers.  Although Altschuler contacted Alpine Securities while in

Utah, the owner of Alpine chose to invest in RemoteMDx for reasons entirely unrelated to SGI. 

In fact, the contact between SGI and Alpine was so insubstantial, Alpine’s owner could not even

recall who SGI or Altschuler were.  Therefore, Altschuler’s visit did not further the parties’

contract, and was generally inconsequential.    

SGI’s only link to Utah is that it happened to enter into a contract to perform services in

New York for a Utah company that had itself approached SGI.  “[F]ormation of a contact with an

out-of-state party, by itself, is not sufficient to support jurisdiction in the other party’s home



Id. 
15

RemoteMDx Memo. in Opposition to Motion to Dismiss, Docket No. 15, at 6 (August16

8, 2006).  

Id. at 9.  17

forum.”   Plainly, the focal point of this relationship was New York, not Utah.  Negotiations15

which led to the ultimate contract took place in New York and the contract was executed and

performed in New York.  Regarding contemplated place of performance, RemoteMDx claims

both that “SGI was to perform [its contractual] services on a nationwide and international level”16

and that the contract “was to be performed in Utah.”   Nothing in the record supports that SGI17

was to perform the contract in Utah.  At its meetings with Pomerance and Rubin, SGI learned

RemoteMDx wished to retain SGI because of SGI’s relationships with New York financial

markets and professionals, as well as with financial institutions generally.  The subject matter of

the contract—development of a financial relations strategy—also supports this view.  Together,

these facts demonstrate the contract was designed to allow RemoteMDx to use the resources of a

New York firm and its links to the New York market.  Indeed, all of SGI’s actions pursuant to

the contract occurred in New York; SGI completed none of its obligations in Utah.  If anything,

Utah had but a fortuitous role in the parties’ initial dealings and there is no indication Utah was

to have any role in their later relationship.  

RemoteMDx also posits that SGI occupied a role similar to that of an agent or an

employee because the contract required SGI to perform services most companies provide for

themselves.  This argument is inapposite and factually flawed.  Regardless of whether other

companies provide such services for themselves, RemoteMDx decided to contract with SGI for



Hanson, 357 U.S. at 352 (citing Asahi Metal Indus. Co. v. Superior Court of Cal., 48018

U.S. 102, 112 (1987); Calder v. Jones, 465 U.S. 783, 789–90 (1984)).  

Soma Med. Int’l, 196 F.3d at 1298 (citing Burger King, 471 U.S. at 479).  19

Burger King, 471 U.S. at 476 (quoting Int’l Shoe Co. v. Washington, 326 U.S. 310, 32020

(1945)).  

Id. 21

those services.  There is no dispute as to this contractual status, so this argument does not bear on

the personal jurisdiction analysis. 

In this case, Utah’s exercise of jurisdiction over SGI was not foreseeable because SGI did

not “expressly aim[]” or “intentionally direct[]” its activities at Utah residents.   Even taken18

together, SGI’s scattered contacts while negotiating the contract and its single, overnight visit fail

to establish the necessary minimum contacts in terms of both  “quantity and quality.”     19

B.  Fairness 

Although the court has concluded SGI’s contacts with Utah are not sufficient for the court

to claim specific personal jurisdiction, the court also finds the exercise of jurisdiction would

offend “‘traditional notions of fair play and substantial justice.’”   The court must evaluate the20

fairness of requiring SGI to respond to this suit in Utah and must ensure the reasonableness of

exercising jurisdiction in light of the circumstances of the case.   Accordingly, the court focuses21

on the following factors: (1) the burden on the defendant; (2) the forum state’s interest in

resolving the dispute; (3) the plaintiff’s interest in receiving convenient and effective relief; (4)

the interstate judicial system’s interest in obtaining the most efficient resolution of controversies;

and (5) the shared interest in the several states in furthering fundamental substantive social



See World-Wide Volkswagon Corp. v. Woodson, 444 U.S. 286, 292 (1980).  22

policies.  22

SGI will bear a significant burden if made to defend this case in Utah.  SGI maintains its

business offices in New York, and all books, records, and bank accounts which may be relevant

to this litigation are located in New York.  The key employees and representatives of SGI, who

will likely be called as witnesses, all reside in New York.  Additionally, most third parties who

would be called to testify regarding SGI’s performance under the contract reside in New York.  It

is unreasonable to require SGI and all of its witnesses to come to Utah with its defenses.  Utah

has a legitimate and significant interest in resolving a dispute regarding a contract involving a

Utah company, but New York has a similar interest in resolving disputes regarding a contract

involving a company doing business in New York, especially since the alleged wrong underlying

the lawsuit occurred in the New York.  Because New York has the most significant ties to the

litigation, New York is the most efficient forum in which to litigate the dispute, even if not the

most convenient for RemoteMDx.  It is not clear whether New York’s substantive policy

interests would be affected if this court exercised jurisdiction over this case; regardless, exercise

of jurisdiction in this case is unreasonable.  

For all these reasons, the exercise of personal jurisdiction over SGI fails to comport with

due process.  

C.  Nexus and Utah’s Long-Arm Statute 

Although due process alone is a sufficient basis on which to decide the court lacks

jurisdiction, the plaintiff’s claim of jurisdiction fails on additional grounds.  The plaintiff has not

shown a nexus between the plaintiff’s claims, the defendant’s contacts, and the State of Utah. 



Utah Code Ann. § 78-27-23.23

See Far West Capital, 46 F.3d at 1078.  24

Patriot Sys., Inc. v. C-Cubed Corp., 21 F. Supp. 2d 1318, 1321 (D. Utah 1998).  25

Under Utah’s long-arm statute, the court must consider nexus and the causing of any injury

within the state.  Utah’s long arm statute provides, in pertinent part: 

Any person . . . who in person or through an agent does any of the following enumerated

acts, submits himself to the jurisdiction of the courts of this state as to any claim arising

out of or related to:

1) the transaction of any business within this state;

2) contracting to supply goods or services to the state;

3) the causing of any injury within this state whether tortious or by 

breach of warranty . . . .  23

RemoteMDx has not shown a nexus between SGI’s performance in New York and its

alleged injuries in Utah, other than its statement that it is located in Utah.  RemoteMDx’s injuries

arose from a contract, but it was not a contract executed or performed within this state; thus, the

nexus is insufficient.  Unquestionably, RemoteMDx’s mere presence in Utah does not provide a

basis for personal jurisdiction over SGI.   RemoteMDx does not allege SGI’s acts constitute the24

transaction of business within the state sufficient to bring SGI within the reach of Utah’s long-

arm statute.  With respect to causing injury within the state, essentially, the plaintiff argues that

because of the defendant’s conduct, the plaintiff suffered financial injury in Utah.  However,

causing financial injury to a Utah business has been “flatly rejected by the Utah courts as a basis

for exercising specific personal jurisdiction.”   Thus, under Utah law, the requirements for25

personal jurisdiction have not been satisfied.  

The court finds, therefore, that it cannot properly exercise specific personal jurisdiction



over SGI.  Because the court concludes it has no specific personal jurisdiction over SGI, the court

does not reach SGI’s motion to transfer venue.  The defendant’s motion to dismiss for lack of

personal jurisdiction is GRANTED [#8].  The hearing scheduled for September 22, 2006, is

stricken.  The clerk’s office is directed to close this case. 

DATED this 7th day of September, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge



















IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

COLUMBIA CASUALTY COMPANY,

Appellant, ORDER DENYING COLUMBIA

CASUALTY’S APPEAL

vs.

JAMES T. MARKUS, TRUSTEE, Case No. 2:06-CV-00590 PGC

Appellee.

On May 15, 2006, Appellant Columbia Casualty Company filed a motion for a

determination that the automatic stay did not apply to the proceeds of a Directors and Officers

policy in favor of covered directors and officers or, alternatively, for relief from the automatic

stay to the extent necessary to advance defense costs [Bankr. #2646].   Without reaching the

proceeds question, the Bankruptcy Court granted Columbia’s motion for relief from the stay. 

After receiving its requested relief from the bankruptcy court, Columbia now appeals the

bankruptcy court’s order under 28 U.S.C. § 158(a).  Columbia now seeks an order by this court

that the bankruptcy court erred when it failed to grant Columbia’s motion for a determination that

the automatic stay did not apply to the policy proceeds because the policy proceeds were not

property of the estate.  Appellee James T. Markus, the Trustee of the Geneva Steel Chapter 11

litigation, opposes this motion because, among other things, Columbia lacks standing to bring



Page 2 of  9

this appeal because it is not aggrieved by the Bankruptcy Court’s order.  The court agrees that

Columbia cannot challenge an order of the Bankruptcy Court providing relief that it sought. 

Accordingly, the court DENIES Columbia’s appeal of the bankruptcy court’s order [#1].  

FINDINGS OF FACT

For the purposes of this appeal, the court finds the following facts.  On January 25, 2002,

Geneva Steel LLC filed a voluntary petition under chapter 11 of the bankruptcy code.  Other

companies, including Geneva Steel Holdings, Williams Farm LLC, and Iron Ore Mines, followed

suit almost nine months later.  On April 18, 2005, James T. Markus, the appellee, was appointed

the chapter 11 trustee for each of these debtors.  

For the period of March 1, 2003 through March 1, 2006, Columbia issued an insurance

policy for coverage to Geneva Steel Holdings.  That policy provided liability coverage to

directors and officers of Holdings and its subsidiaries to the extent the claims against them arose

from their actions as officers or directors of the debtors.  The policy also provided coverage to

the debtors for any loss for which the debtors were required to indemnify the directors or officers

of Holdings and its subsidiaries.  

During the bankruptcy proceedings, the trustee filed adversary proceedings against certain

defendants, including former directors and officers of the debtors.  Each of these defendants filed

claims for indemnification against the debtors’ bankruptcy estates for their costs and potential

damages in defending the litigation against them.  

In the process of the bankruptcy proceedings and the litigation filed by the trustee,

Columbia filed a motion for a determination that the automatic stay did not apply to policy



 Bankr. Court Order, at 3, Docket No. 1, Ex. 4 (July 18, 2006).  1
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proceeds, or in the alternative, for relief from the automatic stay to the extent necessary to

advance defense costs.  To be clear, Columbia sought two alternative forms of relief in that

motion.  First, it asked the bankruptcy court to find that the automatic stay did not apply to the

policy proceeds because the proceeds were not property of the estate.  Second, it alternatively

sought relief from the automatic stay to the extent necessary to advance defense costs for certain

covered directors and officers of Geneva Steel.  

After hearing oral arguments and considering the briefs submitted by Columbia and the

Trustee, the bankruptcy court issued its decision on June 15, 2006.  The bankruptcy court did not

explicitly find the policy proceeds to be part of the estate and therefore subject to the stay.  The

court did order the automatic stay terminated to permit Columbia to advance reasonable defense

costs, thereby explicitly granting Columbia’s alternative motion.  

The bankruptcy court’s order specifically states that the trustee “argues that the insurance

proceeds from the Policy are property of the bankruptcy estate, are subject to the automatic stay,

and that any order granting relief from the automatic stay should be conditioned in order to

protect the estate’s interest in the insurance proceeds by establishing a review procedure . . . .”  1

After the bankruptcy court suggested that parties cooperate to develop a procedure to protect all

parties through a shared monitoring of defense costs, Columbia rejected this suggestion and

assured the bankruptcy court that it fully scrutinizes the expenditure of defense costs.  Therefore,

the bankruptcy court ordered “the automatic stay terminated to permit Columbia to advance

reasonable and necessary fees and expenses in defense of those claims that are defined under the



 Id.  2

 Id.  3

 United States v. Murdock Mach. & Eng’g Co., 81 F.3d 922, 929 (10th Cir. 1996).  4
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terms of the Policy as covered claims.”   The bankruptcy court granted this order based on three2

separate grounds: 

(1) Columbia’s assurances that it scrutinizes the expenditures of defense costs, (2)

Columbia’s acknowledgment that it has a duty to allocate between costs which are

covered and costs which are not covered under the terms of the Policy, and (3) the

available claim that may be asserted by the Trustee if he prevails in his adversary

proceedings and it is discovered that Columbia disbursed defense costs that were

unreasonable, unnecessary, or not allocated to a matter covered under the terms of the

Policy.3

Columbia now appeals this order, arguing that the Bankruptcy Court erred by implying

that the policy proceeds are property of the estate. 

DISCUSSION

A. Standard of Review

The court reviews the bankruptcy court’s findings of fact for clear error, and reviews

conclusions of law de novo.  4

B.  Either This is an Interlocutory Appeal, or Columbia Lacks Standing to Appeal

Although the Bankruptcy Court did not explicitly hold that the policy proceeds are

property of the estate, Columbia argues that the bankruptcy court implicitly made this finding by

granting its motion in the alternative.  Columbia argues that “[i]mplicit in the [bankruptcy

court’s] determination of the stay is its legal conclusion that the proceeds were part of the estate. 

The automatic stay applies only to property of the estate, and therefore the [bankruptcy court]



 Columbia Opening Brief, Docket No. 1, at 2 (Aug. 2, 2006).  5
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would order the stay terminated only if it concluded . . . that the policy proceeds were estate

property.”   Columbia then cites a number of Bankruptcy Court cases outside of this circuit to5

support its argument that the policy proceeds are not property of the estate, especially because

indemnification by the trustee has not occurred, is hypothetical, or speculative.  Columbia

therefore requests this court, as a matter of law, find that the policy proceeds are not part of the

estate in this case and reverse that implicit part of the bankruptcy court’s order.  Columbia

believes that the bankruptcy court made this legal conclusion, but it does not appeal the potion of

the bankruptcy court’s order that lifts the automatic stay.  

The trustee responds that Columbia is not an “aggrieved person” and lacks standing to

appeal the Bankruptcy Court’s order granting at least one of Columbia’s sought-after remedies. 

The trustee argues first that Columbia is not an aggrieved party and lacks standing to appeal the

bankruptcy court’s order.  Because Columbia filed it motion with two parts of requested relief

(one in the alternative), and because the bankruptcy court granted the alternative requested relief,

the trustee maintains that Columbia has no standing to appeal the bankruptcy court’s order.  The

trustee further argues that a determination that the policy proceeds were property of the

bankruptcy estate was not necessary to the court’s ruling.  Finally, on the merits, the trustee

argues that the policy proceeds are property of the estate, and that the bankruptcy court did not

err by lifting the automatic stay to allow directors and officers to receive access to those proceeds

to pay their defense costs.  



 See 28 U.S.C. § 158(a)(3); Bankr. Rule 8003.  6

 Bankr. Rule 8003(a)(3).  7
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   A review of the Bankruptcy Court’s order fails to provide a reason for believing that

Columbia is an aggrieved party.  The Bankruptcy Court’s order states that it grants Columbia’s

motion for relief from the automatic stay to advance necessary defense costs.  At no point does

the order indicate that the Bankruptcy Court has denied Columbia’s motion for a determination

that the automatic stay does not apply to policy proceeds.  The curious result is that the trustee

(who opposed a blanket granting of the motion) is now in the position of defending the

bankruptcy court’s granting of Columbia’s own motion.  To say that the positions of the parties

at this juncture seem slightly askew is an understatement.   

Nonetheless, if Columbia is correct that the bankruptcy court has implicitly denied its

motion, then this appeal is an interlocutory appeal – which is not appropriate.  And if Columbia

is incorrect by arguing that the bankruptcy court implicitly denied its motion, then Columbia’s

motion has been granted by the bankruptcy court and it has no standing to appeal.  Either way,

Columbia’s motion must fail.    

 1. Interlocutory Appeals of Bankruptcy Court Orders

Federal law authorizes interlocutory appeals from bankruptcy courts only where the

district court grants leave to appeal.   In seeking leave for such an appeal, the moving party must6

explain, among other things, “the reasons why an appeal should be granted.”   Accordingly, the7

issue in a motion for leave to appeal from an interlocutory order in bankruptcy court is not

whether the bankruptcy court “got it wrong,” but whether an appeal is proper.  



 See, e.g., In re American Freight System, Inc., et al., 194 B.R. 659, 661 (D. Kan. 1996);8

In re Universal Clearing House Co., 1984 U.S. Dist. LEXIS 23917, at 5 (D. Utah 1984).

2 8 U.S.C. § 1292(b).9

 See Utah State Dept. of Health v. Kennecott Corp., 14 F.3d 1489, 1495 (10th Cir.10

1994).

 See Fisons Ltd. v. United States, 458 F.2d 1241, 1248 (7th Cir. 1972).11
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Because federal law is silent as to the standards for granting leave to appeal an

interlocutory order from bankruptcy court, courts have looked to the standards governing

interlocutory appeals from district court, which are found in 28 U.S.C. § 1292(b).   Under that8

section, appellate review is proper where there is “(1) a controlling question of law (2) as to

which there is substantial ground for difference of opinion and [where] (3) an immediate appeal

from the order may materially advance the ultimate termination of the litigation.”   Such appeals9

should be limited to extraordinary cases,  and the party seeking review has the burden of10

persuading the court that exceptional circumstances justify deviating from the policy of

postponing appellate review until a final judgment has been entered in the case.11

At no point in its memoranda has Columbia demonstrated the reasons why interlocutory

appeal of the bankruptcy court’s order granting Columbia’s own motion in the alternative is

appropriate.  Columbia sets forth a number of cases from districts in other circuits for its

argument that the policy proceeds are not property of the estate until indemnification has

occurred.  But Columbia has not set forth that there is “a controlling question of law . . . as to

which there is substantial ground for difference of opinion[, nor has it shown that] an immediate

appeal from the [bankruptcy court’s] order may materially advance the ultimate termination of



 2 8 U.S.C. § 1292(b).12

 See, e.g., Cornelius v. Elliot (In re Elliot), 94 F.3d 655, 1996 WL 460026, at *1 (10th13

Cir. 1996); Lopez v. Behles (In re Am. Ready Mix, Inc.), 14 F.3d 1497, 1500 (10th Cir. 1994);

Holmes v. Silver Wings Aviation, Inc., 881 F.2d 939, 940 (10th Cir. 1989).  

 Conelius, at *1.  14
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the litigation.”   The court is not inclined to grant Columbia’s interlocutory appeal on any12

grounds, especially because Columbia has not shown that immediate appeal from this order may

materially advance the ultimate termination of this litigation.  Indeed, the reverse may be true.  

Therefore, if Columbia seeks appellate review from the bankruptcy court’s implicit denial

of its motion, this is clearly an interlocutory appeal.  Columbia has not demonstrated that

interlocutory appeal is proper or appropriate, nor has it even filed a motion for interlocutory

appeal to this court.  

2. Columbia is Not an Aggrieved Party

If Columbia argues that this is not an interlocutory appeal of a denial of its motion, then

Columbia’s motion has been granted and it cannot be an aggrieved party.  Columbia sought relief

through its own motion when it chose to file that motion with two alternative requests.  The

bankruptcy court did not state that it explicitly denied the first request, but it did explicitly state

that it granted the alternative request.  

The trustee’s arguments citing standing to appeal an order of the bankruptcy court are

instructive.   To appeal, Columbia must be “adversely affected, pecuniarily or otherwise, by the13

actions of the bankruptcy . . . courts.”   Columbia itself sought relief from the automatic stay and14

received that relief, and now seeks further relief from the bankruptcy court.  But the bankruptcy
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court clearly granted Columbia’s motion and terminated the automatic stay – the relief that

Columbia itself sought.  The court truly questions whether Columbia is now an aggrieved party

after receiving the exact relief that it sought – termination of the automatic stay.          

The trustee, if anyone, appears to be a person aggrieved because it opposed the

bankruptcy court’s order, at least in part.  But the trustee is now in the position of defending the

bankruptcy court’s granting of Columbia’s own motion.  The odd posture of the parties,

especially given that the trustee is now defending the bankruptcy court’s order, reasonably

demonstrates that Columbia itself is not an aggrieved party after receiving the relief that it

sought.  Therefore, Columbia does not have standing to appeal the bankruptcy court’s order

granting the relief that it initially sought.  

CONCLUSION

Either way the court reads Columbia’s appeal, the appeal must be DENIED.  Therefore,

the court DENIES Columbia’s appeal.  The Clerk’s Office is directed to close this case.  

   SO ORDERED.  

DATED this 7th day of September, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge



UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNIVERSITY OF UTAH,

Plaintiff,

vs. 

UNITED STATES OF AMERICA,

Defendant.

ORDER FOR 

PRO HAC VICE ADMISSION

Civil No.         2:06-cv-00595-DAK

Judge Dale A. Kimball

It appearing to the Court that Petitioner meets the pro hac vice admission requirements

of D.U.Civ. Rule 83-1.1(d), the Motion for the admission pro hac vice of Thomas F. Carlucci

in the United States District Court, District of Utah in the subject case is GRANTED.

DATED this 7th day of September, 2006.

                                                                       

DALE A. KIMBALL

U.S. District Judge



UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNIVERSITY OF UTAH,

Plaintiff,

vs. 

UNITED STATES OF AMERICA,

Defendant.

ORDER FOR 

PRO HAC VICE ADMISSION

Civil No.         2:06-cv-00595-DAK

Judge Dale A. Kimball

It appearing to the Court that Petitioner meets the pro hac vice admission requirements

of D.U.Civ. Rule 83-1.1(d), the Motion for the admission pro hac vice of Robert E. Goldstein

in the United States District Court, District of Utah in the subject case is GRANTED.

DATED this 7th day of September, 2006.

                                                                       

DALE A. KIMBALL

U.S. District Judge



UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNIVERSITY OF UTAH,

Plaintiff,

vs. 

UNITED STATES OF AMERICA,

Defendant.

ORDER FOR 

PRO HAC VICE ADMISSION

Civil No.         2:06-cv-00595-DAK

Judge Dale A. Kimball

It appearing to the Court that Petitioner meets the pro hac vice admission requirements

of D.U.Civ. Rule 83-1.1(d), the Motion for the admission pro hac vice of Zhu Lee in the

United States District Court, District of Utah in the subject case is GRANTED.

DATED this 7th day of September, 2006.

                                                                       

DALE A. KIMBALL

U.S. District Judge



IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

RYAN HYMAS, 

Plaintiff, ORDER GRANTING STIPULATED

MOTION FOR EXTENSION OF

TIME

vs.

SPA DE SOLEIL MANUFACTURING,

INC., and RENA REVIVO,

Case No. 2:06-cv-00607

Defendants.

The court has considered the Stipulated Motion for Extension of Time filed by the

parties.  For good cause appearing, the court grants the defendants an extension of time in which

to file their reply to the plaintiff’s Responding Memorandum in Opposition to Defendant’s

Motion to Dismiss.  The court GRANTS the stipulated motion [#14]; the plaintiff shall have

until September 12, 2006, to respond.

DATED this 7th day of September, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge











IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

NATURE’S WAY PRODUCTS, INC.,

Plaintiff, ORDER GRANTING EXTENSION

OF TIME FOR PLAINTIFF TO FILE

OPPOSITION TO DEFENDANT’S

MOTION TO STAY

vs.

ZILA NUTRACEUTICALS, INC., Case No. 2:06-cv-00667

Defendant.

The court has considered and reviewed the Stipulated Motion for an Extension of Time

for Plaintiff to File Its Opposition to Defendant’s Motion to Stay.  For good cause appearing, the

court grants the plaintiff a two-day extension in which to file its opposition.  Accordingly, the

court GRANTS the stipulated motion [#7]; the plaintiff’s opposition to the defendant’s motion to

stay or transfer is now due September 7, 2006.  

DATED this 7th day of September, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge



IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

THE ESTATE OF TODD ALATALO, JULIE

ALATALO, an individual,

Plaintiffs, ORDER TO SHOW CAUSE

vs.

STANDARD LIFE INSURANCE

COMPANY, and DOES 1-10,

Case No. 2:06-CV-00718 PGC

Defendants.

Defendant Standard Insurance Company seeks removal of the action filed by plaintiff

Julie Alatalo and her father’s estate in the Fifth District Court of Utah.  Standard sought removal

under federal question jurisdiction asserting Ms. Alatalo’s complaint is governed by ERISA

claims, 29 U.S.C. §§ 1001, et seq.  Standard also states that removal is appropriate by asserting

that the requirements for diversity jurisdiction under 28 U.S.C. § 1332 have been met.   The court

questions whether removal is appropriate on these grounds and therefore directs Standard to

show why federal jurisdiction is proper.

As an initial matter, the court must determine if it has jurisdiction over this case.  If “the

parties fail to raise the question of the existence of jurisdiction, the federal court has the duty to



 Laughlin v. Kmart Corp., 50 F.3d 871, 873 (10th Cir. 1995).  1

 Horton v. Liberty Mut. Ins. Co., 367 U.S. 348, 352 (1961); Hedberg v. State Farm Mut.2

Auto. Ins. Co., 350 F.2d 924 (8th Cir. 1965).  

 20 F.3d 383, 387 (10th Cir. 1994) (citing Klepper v. First Am. Bank, 916 F.2d 337, 3403

(6th Cir. 1990) (“When determining whether the amount in controversy has been satisfied, we

examine the complaint at the time it was filed.”) and Emland Builders, Inc. v. Shea, 359 F.2d
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raise and resolve the matter.”   The causes of action set out in Ms. Alatalo’s state complaint1

discuss claims for breach of contract, breach of the covenant of good faith and fair dealing and

unjust enrichment, none of which bestow federal question jurisdiction on this court.  The

complaint does not allege that Mr. Alatalo purchased the life insurance and insurance coverage

for accidental death and dismemberment at issue as part of a company benefits package, nor is

any statement made in the state complaint regarding why ERISA governs this situation.  And Ms.

Atatalo’s state complaint does not mention the term “ERISA” or name its statute anywhere on its

face.  

Additionally, it appears the defendants may have misread Ms. Alatalo’s complaint while

alleging diversity jurisdiction.  Complete diversity of the parties, along with an amount in

controversy greater than $75,000, may properly bring the parties to federal court.  It appears the

parties are completely diverse according to the complaint.  Therefore, the court must determine

whether the amount in controversy exceeds $75,000.  

As the U.S. Supreme Court has held, “determination of the value of the matter in

controversy for the purposes of federal jurisdiction is a federal question to be decided under

federal standards.”   As the Tenth Circuit noted in Watson v. Blankinship, “the amount in2

controversy requirement is determined at the time the complaint was filed.”   For removal3



927, 929 (10th Cir. 1966) (“It is sufficient to say that the starting place in considering the issue

before us is with the plaintiff’s allegations.”)).  

 Laughlin, 50 F.3d at 873.  4

 Woodmen of the World Life Ins. Soc’y v. Manganaro, 342 F.3d 1213, 1216 (10th Cir.5

2003).  

 Laughlin, 50 F.3d at 873; see also McNutt v. General Motors Acceptance Corp., 2986

U.S. 178, 189 (1936) (“The Court may demand that the party alleging jurisdiction justify its

allegations by a preponderance of the evidence.”).  
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purposes, the amount in controversy may be shown by the allegations in the complaint, “or,

where they are not dispositive, by the allegations in the notice of removal.”  And “[t]here is a4

strong presumption favoring the amount alleged by the plaintiff.”   Additionally, because there is5

a presumption against removal jurisdiction, the burden is on the removing party to establish, by a

preponderance of the evidence, that the jurisdictional amount requirement has been met.   6

The state complaint requests recovery in an amount of $20,000 for breach of contract, an

amount of $45,000 for breach of the covenant of good faith and fair dealing, and an amount of

$1,200 for unjust enrichment.  No attorneys’ fees are requested.  By the court’s calculation, Ms.

Alatalo alleges at least $66,200 in controversy, but her complaint does not reach the $75,000

threshold required for diversity actions.  Nor does Standard allege any further damages for Ms.

Alatalo to bring the threshold up to the required $75,000.    

It thus seems clear that diversity jurisdiction is not warranted in this case.  And

Standard’s terse notice of removal does not adequately demonstrate to the court, at the time of

removal, that it has met its burden by setting forth the underlying facts supporting its assertions

that ERISA applies to and governs this case.  Therefore, the court orders Standard to show cause
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within fourteen days why ERISA applies to this case and why this case is appropriate for removal

on federal question jurisdiction.  Standard’s failure to respond to the order to show cause will

result in removal of this case back to the Fifth District Court of Utah. 

SO ORDERED.  

DATED this 7th day of September, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge
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